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BACKGROUND 

The gravamen of IBPO's complaint is that the Derry selectmen committed an 
unfair labor practice by rejecting the alternative ratified 
union claims that its ratification was an acceptance of 



-- 

legislative body. 

has authority to act or what limit’s exist on such authority. Clear rules for 

and that Derry must honor the alternative as binding and submit the proposed 
contract to its legislative body, the town meeting. Derry says ill response that 
it is not bound by IBPO’s acceptance of one of the alternatives because they were 
tentative proposals which the selectmen could reject and need not submit to the. 

The Board finds that the alternative proposed by Derry and ratified by 
IBPO was a contract offer duly accepted by the union. Thus, the selectmen were 
bound to submit the agreement to the legislative body and committed an unfair 

labor practice by rejecting the contract. The town’s dulyauthorized agent, by 
presenting the alternatives aS final counterproposals, bound the selectmen to 

honor either alternative accepted by the union as an agreement subject to ratification. 

It is a basic tenent of principal.-agent law that the agent may bind the principal 
by his acts. Also, whether the town believed the alternatives t0 be tentative 

proposals is irrelevant. An offer is judged by its objective manifestations, "not 

by the subjective interpretations of the of error.” Gen. Warehousemen of Emp. U. v. 
J.C. Penney Co., 484 F. Supp. 130, 135 (W.D. Penn 1980). The union acted upon 

the assertions of the ‘town’s bargaining agent that the proposals were the town's 
final offer, and in doing so acted as any reasonable offeree would have if faced 
with the facts as presented here. 

It is well -established private sector labor law that an employer commits an 

unfair labor practice if he refuses to sign or accept abargaining agreement 
negotiated and concluded on his behalf. NRLB V. Strong, 393 US 357, 359 (1969); 
H. J. Heinz v. NLRB, 311 US 514, 526 (1941). In thepublic sector, the situation 
is not identical because the legislative body of the employer must accept the 
agreement and has the ultimate authority to reject it. The executive body has 

no such flexibility however. Here the union ratified. a proposal presented to it 

by the selectmen’s agent, and the selectmen then refused to accept it. Such action 
violates principles of fairness, that underlie the collective bargaining process. 
In finding that an unfair labor practice occurred, the Board refuses to condone 

the bad-faith bargaining that occurred here. 

This case also raises the question of what guidelines parties should follow 
during the collective bargaining process. Of course, basic contract law governs 

the negotiating process, Steelworkers v. Bell Foundry, 626 F2d 139 (9th Cir. 198(l). 
Thus an offer by the employer Or union begins the formal process, followed by either 

to ratification. Sa.n Antonio Machine & Supply CO. V. NLRB, 363 F2d 633, 637 (5th Cir. 

1966). 

Labor law, however, serves to supplement basic contract law in setting 
guidelines for the collective bargaining process. The parties to negotiations 

may set guidelines for negotiations and the Board believes parties would be well 
served to establish such rules. Among such rules which would be helpfuL in keeping 
good order would be timing for meetings, duration of sessions, minimum or maximum 
time for responses to offers or counteroffers, Written format for offers, and a 
system for writing down and initialing or in some other manner establishing 

has been agreed to as agreement occurs on particular items. Also relevant to 

this case, the parties would be well served by a written agreement by the union 

governing, board or the employers executive body that the identified negotiator 



ORDER 

Signed this 26th day of September, 1983. 


